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Summary 

The 2.3% medical device tax imposed by the Affordable Care Act (ACA; P.L. 1 11-148) in 2010 
was one of a number of additional revenue-raising provisions to finance health reform. This tax, 
which took effect in January 2013, is projected to collect approximately $38 billion of excise tax 
revenues over the next 10 years, resulting in $29 billion of net revenues, after accounting for 
offsets from other taxes. 

Some have called for a repeal of the medical device tax since enactment in 2010. Repeal of the 
tax has become such a high priority for some Members of Congress that it was one of the 
provisions discussed in the October 2013 negotiations over ending the federal government 
shutdown and increases in the federal debt ceiling. In the 1 14 th Congress, the Protect Medical 
Innovation Act of 2015 (H.R. 160) would repeal the medical device tax retroactively to the first 
year of implementation in 2013. 

The major justification offered for the medical device tax is its revenue, which helps offset the 
cost of the ACA. Although the tax is relatively small, no revenue replacement has been proposed 
and it may be difficult to find. There is also a concern among some that eliminating the medical 
device tax would lead to proposals to eliminate similar fees and taxes on other industries, the sum 
of which, including the device tax, totals $165 billion over 10 years. The tax was justified partly 
because the medical device industry was among the commercial interests that stood to benefit 
from unanticipated profits as more individuals enroll in health care insurance, post-ACA. 

Viewed from the perspective of traditional economic and tax theory, however, the tax is 
challenging to justify. In general, tax policy is more efficient when differential excise taxes are 
not imposed. It is generally more efficient to raise revenue from a broad tax base. Therefore 
excise taxes are usually based on specific objectives such as discouraging undesirable activities 
(e.g., tobacco taxes) or funding closely related government spending (e.g., gasoline taxes to 
finance highway construction). These justifications do not apply, other than weakly, to the 
medical device case. The tax also imposes administrative and compliance costs that may be 
disproportionate to revenue. 

Opponents of the tax claim that the medical device tax could have significant, negative 
consequences for the U.S. medical device industry and on jobs. The estimates in this report 
suggest fairly minor effects, with output and employment in the industry falling by no more than 
two-tenths of 1%. This limited effect is due to the small tax rate, the exemption of approximately 
half of output, and the relatively insensitive demand for health services. 

The analysis suggests that most of the tax will fall on consumer prices, and not on profits of 
medical device companies. The effect on the price of health care, however, will most likely be 
negligible because of the small size of the tax and small share of health care spending attributable 
to medical devices. 
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Introduction 

The medical device tax was one of a number of additional revenues proposed to offset the cost of 
the Affordable Care Act (ACA; P.L. 1 1 1-148). 1 This excise tax is projected to collect $38 billion 
of excise tax revenue over the next 10 years. After offsets due to the deductibility of excise taxes 
from income and payroll taxes, the medical device tax is estimated to raise net revenues of $29 
billion, according to official revenue estimates from the Joint Committee on Taxation (JCT). 

Although some wish to preserve this revenue source, others have proposed repealing the tax. The 
industry and some policy institutes have commissioned studies claiming the excise tax will have 
significant negative consequences for jobs and innovation in the medical devices industry. Repeal 
of the tax has become a priority for some Members of Congress. In the 1 13 th Congress, the Senate 
voted 79-20 to include repeal of the tax as an amendment to S.Con.Res. 8, the Senate Budget 
Resolution, on March 21, 20 1 3 . 2 Bills (H.R. 523, H.R. 1245, and S. 232) were introduced to 
repeal the tax. A number of Senators proposed amending H.R. 3474 (the vehicle for extending 
several expired and expiring tax provisions, called “extenders”) to repeal the tax. The bill did not 
advance in the Senate, as a motion to end debate was voted down on May 15, 2014, due to 
restrictions on amendments. The Jobs for America Act (H.R. 4), passed in the House on 
September 18, 2014, included a repeal of the tax along with the permanent extension of a number 
of expiring provisions. In the 1 14 th Congress, the Protect Medical Innovation Act of 2015 (H.R. 
160) would repeal the medical device tax retroactively to the first year of implementation in 2013. 
Companies that have already paid the tax would receive a refund for past payments. 

This report reviews the issues surrounding the medical devices tax within the framework of basic 
principles surrounding the choice of commodities to tax under excise taxes. The next section 
describes the tax and its legislative origins. After that, the report analyzes the arguments for 
retaining and repealing the tax. 



A Brief Overview of the Medical Device Tax 

Since January 1, 2013, manufacturers and importers of final medical devices for sale in the U.S. 
market have been subject to an excise tax equal to 2.3% of the manufacturer’s price. 3 For the 



1 The tax was imposed by the Health Care and Education Reconciliation Act of 2010 (HCERA; P.L. 1 11-152), which 
modified the ACA. 

: Bills that have been introduced to repeal the tax include H.R. 532 (Paulsen) and S. 232 (Hatch). H.R. 1259 (Maffei) 
would eliminate the tax and enact alternative revenue sources. For a discussion of the political background and the 
lobbying effort by the industry see Michael Hiltzik, “More on the Medical Device Tax: The Lobbying Bonanza,” Los 
Angeles Times, October 3, 2013, at http://www.latimes.com/business/hiltzik/la-fi-mh-bonanza- 
20131003,0, 4617480. story#axzz2iewhpfCM; Sarah Kliff, “How Obamacare’s Medical Device Tax Became a Top 
Repeal Target,” September 28, 2013, Washington Post’s Wonkblog, at http://www.washingtonpost.com/blogs/ 
wonkblog/wp/2013/09/28/how-obamacares-medical-device-tax-became-a-top-repeal-target/; and “One Industry’s Hold 
on the Senate,” Editorial, New York Times, April 1, 2013, at http://www.nytimes.com/2013/04/02/opinion/one- 
industrys-hold-on-the-senate.html?hp&_i=l&. 

3 Excise taxes based on the price of a good are referred to as ad valorem tax rates, in contrast to a fixed, per-unit tax 
rate. For more background on excise taxes, see CRS Report R43189, Federal Excise Taxes: An Introduction and 
General Analysis, by Sean Lowry. The tax is levied on the sales price of the manufacturer, the wholesale price; when 
manufacturers are also distributors, a price must be constructed. Thus some revenue of medical device manufacturing 
firms would not be subject to the tax because they reflect the revenue the firm is making in its role as wholesaler. 
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purposes of the tax, a “medical device” is defined by the Federal Food, Drug, and Cosmetic Act 
(21 U.S.C. §32 1(h)) and pertains to devices “intended for humans.” 4 

Congress exempted eyeglasses, contact lenses, and hearing aids from the tax and any other 
medical device determined by the Secretary of the Treasury to be of the type which is “generally 
purchased by the general public at retail for individual use.” The internal revenue code prohibits a 
tax from being imposed on the sale by a manufacturer of an article for export, or for resale by the 
purchaser to a second purchaser for export. Thus, medical devices manufactured in the United 
States and exported abroad are also exempted from tax. 

The excise tax is deductible as an ordinary cost of business for firms subject to income tax. 5 If the 
tax falls on profits this effect reduces the tax, for profitable firms, to about 1.4%. 6 If the tax is 
passed forward, raising prices, the deduction would offset the firm’s revenue gain from the price 
increase, leaving income tax revenues unchanged (absent effects on quantity) because the tax 
reduces the amount of income subject to federal income taxes. 



Legislative Origins 

The medical device tax was enacted by the Flealth Care and Education Reconciliation Act of 2010 
(FICERA; RL. 1 11-152), which modified the Patient Protection and Affordable Care Act of 2010 
(ACA; P.L. 1 11-148). Like other revenue-raising measures enacted in AC A, the excise tax on 
medical devices was meant to help offset the expenditures associated with health care reform 
(e.g., subsidies for low-income households and small businesses to purchase health care, and 
funding for programs to promote efficiencies in the market for health care). Additionally, the 
medical device industry was among one of the commercial interests (as well as health insurance 
providers and pharmaceutical firms) that stood to benefit from unanticipated profits as more 
people enrolled in health care, post-ACA. 7 These industries are subject to fees. 

This objective of the tax can be inferred from the original Senate proposal. During the early 
stages of the health care reform debate in 2009, the House and the Senate had different proposals 
to raise revenue from the medical device industry. The Senate proposed an industry-wide fee 
based on a firm’s gross receipts, similar to the fees that were eventually imposed on drug 
manufacturers and health insurance providers. In contrast, the House proposed a flat excise tax 
across all medical device manufacturers; this framework eventually was adopted during the 
reconciliation process for HCERA/ACA. Even though the intent of the Senate bill might have 



4 For more information on regulations relating to the medical devices excise tax, see CRS Report R42971, The Medical 
Device Excise Tax: A Legal Overview, by Andrew Nolan and Internal Revenue Service, “Medical Device Excise Tax: 
Frequently Asked Questions,” at http://www.irs.gOv/uac/Medical-Device-Excise-Tax:-Frequently-Asked-Questions. 

5 Firms report their excise tax payments by filing a Fonn 720 Quarterly Federal Excise Tax Return to the Internal 
Revenue Service (IRS). 

6 The top federal corporate tax rate of 35% would reduce the tax to 1.5% because federal income taxes would fall by 
0.8% of revenues (0.35 times 2.3%) and a small additional reduction would result from the savings in state income 
taxes. 

7 Sen. Richard Durbin, Remarks on the Floor of the U.S. Senate, Congressional Record, vol. 155, part 188 (December 
13, 2009), p. SI 3 134; Rachel Bade and Kim Dixon, “Talking About the Medical Device Tax,” Politico, October 15, 
2013; and Paul N. Van de Water, Excise Tax on Medical Devices Should Not Be Repealed, Center on Budget and 
Policy Priorities, October 2, 2013, at http://www.cbpp. org/cms/?fa=view&id=3684. 
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